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IN THE 

United States Court of 

fob the District of Columbia. 



No. 9253 


Charlotte D. Huffman, Appellant , 


vs. 


District of Columbia, Appellee, 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF FACTS 

i 

■ ■ > v : | 

This is an appeal from an order of the District Court of the ] 
United States for the District of Columbia granting the mo-1 
tion of appellee, the District of Columbia, a municipal cor-i 
poration, to dismiss appellant’s amended complaint. The! 
amended complaint claimed damages of appellee growing out j 
of the alleged commission of “a tort in the nature of libel and! 
slander against the appellant” (Appellant’s Brief, p. 1), al-j 
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leged to have been committed “during the course of an in¬ 
vestigation by the Communicable Diseases Division of the 
District of Columbia Health Department into the question 
of whether or not appellant was affected with a venereal dis¬ 
ease and in a subsequent prosecution of appellant by appellee 
for an alleged failure to comply with regulations promulgated 
under the Communicable Diseases Act of the District of Cor 
lumbia (Sections 6-118, 6-119, D. C. Code, 1940 Ed.)” (Ap¬ 
pellant’s Brief, p. 2). The appellee’s motion to dismiss was 
based on the grounds that the alleged acts, utterances and 
publications of the agents, servants or employees of the ap¬ 
pellee were either beyond the scope of their respective au¬ 
thorities, and therefore acts for which appellee is not liable 
in damages, or if the alleged acts were within the scope of 
the authority of the said agents, servants or employees then 
such acts were performed, and such utterances and publica¬ 
tions were made, in the performance of governmental func¬ 
tions of the District of Columbia, for torts in the perform¬ 
ance of which the municipality is not answerable in damages. 

The statement of the case contained in the brief of ap¬ 
pellant, instead of setting forth the allegations of the amended 
complaint to which the motion to dismiss was directed, sets 
forth a number of conclusions paraphrasing and amplifying 
the allegations of the amended complaint. In order that the 
action of the District Court in dismissing the amended com¬ 
plaint may be reviewed by this Court, it is necessary that the 
allegations of the complaint, rather than appellant’s interpre¬ 
tation of their effect , be set forth. 

The amended complaint alleges in count one, entitled 
“Slander”, that defendant corporation by and through its 
agents, servants and/or employees did falsely, maliciously and 
in bad faith falsely speak and publish concerning appellant 
as follows: 

a. On or about April 10, 1944, an employee of the Health 
Department of the District of Columbia visited the apart¬ 
ment house wherein appellant resided, spoke to the occupant 
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of the second floor apartment and by telephone call to the 
occupant of the 4th floor apartment at that address said the 
following words: 

» . . 

“That I am an employee of the Health Department, 
Division of Communicable Disease, Venereal Disease 
Unit” 

and 

“that occupant of the third floor apartment, the red¬ 
headed woman was reported as contact to a com¬ 
municable disease.” (Tr. 72.) 

. ... • I 

b. On or about April 11, 1944, an employee of the Health 
Department, D. C., by telephone spoke to an unidentified 
employee of the Coast and Geodetic Survey through the j 
switchboard operator and said the following words: 

• , -j 

“that I am E. Garvin, a Public Health Nurse of the j 
Public Health Department, Division of Communi¬ 
cable Diseases, Venereal Disease Bureau,” 

~ ' >• 

and requested appellants telephone number, address and other 
information concerning appellant. (Tr. 73.) 

c. On or about April 12, 1944, an employee of the Health j 
Department, District of Columbia, by switchboard telephone j 

at the Coast and Geodetic Survey said the following words: 

' 

* * . • '. - I 

“I am a public health nurse, assigned to the Commu¬ 
nicable Disease Division, Venereal Disease Bureau 
and you have been reported as having a communi¬ 
cable disease.” (Tr. 73.) 

d. On or about April 17, 1944, an employee of the Health 
Department, D. C., telephoned the Personnel Department, 
Coast and Geodetic Survey, and in requesting information 
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concerning appellant’s identification, said the following 
w r ords: 

“I am a public health nurse, District of Columbia, 
Health Department, assigned to the Communicable 
Disease Division, Venereal Disease Bureau.” (Tr. 

730 

e. On or about April 22, 1944, Robert R. Swank and an¬ 
other unidentified nurse, an employee of the Health Depart¬ 
ment, D. C., visited the Coast and Geodetic Survey where 
appellant was employed, and identified themselves to Chiefs 
of the Division as Public Health employees assigned to the 
Venereal Disease Bureau, Communicable Disease Division of 
the Health Department, and said concerning the plaintiff: 

“She has a; contagious infectious disease, a kind of 
thing that only a man could give her.” (Tr. 73-74.) 

f. On or about April 22, 1944, two employees of the Health 
Department visited 1741 F Street, N. W., where plaintiff re¬ 
sided, and after an unusually loud noise on the door aroused 
the occupants of the other apartments and in the hallway of 
said premises did say: 

“We are from the Health Department, Communicable 
Disease Division, Venereal Disease Bureau. You 
have been reported as having an infectious disease. 
Open the door and let us come in. I brought a doctor 
to examine you to see if you have this communicable 
disease.” 

“I don’t want to examine your attorney, I want to 
examine you. You are the one that has the disease 
and not your attorney. We have been here three 
times before and you had better open that door.” 

(Tr. 74.) 

g. On or about April 22, 1944, an employee of the Health 
Department in charge of Venereal Disease Bureau, D. C., 
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telephoned to the apartment of plaintiff and said over the j 
telephone: 

• ' •... i 

“I am the Doctor of the Public Health Department, j 
Bureau of Venereal Disease, who was just at your 
door. You are affected with a highly contagious dis¬ 
ease and if you do not come to my office and submit 
to examination by 9:00 o’clock Monday morning, I 
will give you so much publicity in all the newspapers 
that you will wish you had submitted to me for an 
examination.” (Tr. 74.) 

I 

h. That on or about April 24, 1944, an employee of thej 

Health Department, in the Warrant Clerk’s Office, Municipal j 
Court Building, with the knowledge and consent of the Health! 
Officer, did falsely, maliciously and in bad faith, say concern-! 
ing the plaintiff: j 

. . : .. j 

"A person having reasonable grounds to believe that 
she is affected with a communicable disease to wit, 
gonorrhea is not properly isolated and quarantined 
in the home, and facilities are lacking for proper iso¬ 
lation and quarantine therein, and who by reason of 
her non-cooperation and carelessness, in file opinion 
of the Health Officer of the District of Columbia, en¬ 
dangers the public health.” (Tr. 74-75.) 

i. That on or about April 22, 1944, and up to June 1, 1944, j 

the District of Columbia through its officers, employees and/or! 
servants swore out an information in the District Court of 
the District of Columbia, repeating the false charges hereinbe¬ 
fore stated, and in the course of the trial of plaintiff spoke, 
published and declared concerning the plaintiff certain false,! 
malicious and defamatory words as hereinbefore stated.! 
(Tr. 77.) : | 

The amended complaint alleges in count two, entitled 
“Libel”: ! 
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a. That on April 24, 1944, the defendant corporation by 
and through its agents, servants and/or employees “i. e. Iva 
G. Murphy of the Health Department, with knowledge and 
consent of * * * Health Officer for the District of Columbia” 
falsely, maliciously and in bad faith published and swore to 
and caused to be published concerning the plaintiff the fol¬ 
lowing words: 

“A person having reasonable grounds to believe that 
she is affected with a communicable disease, to wit, 
gonorrhea is not properly isolated and quarantined 
in the home, and facilities are lacking for proper iso¬ 
lation and quarantine therein, and who by her reason 
of her non-cooperation and carelessness, in the opin¬ 
ion of the Health Officer of the District of Columbia, 
endangers the public health.” (Tr. 78.) 

Appellee in the District Court relied upon, and has included 
in the record (Tr. 89), as designated by appellant (Tr. 101, 
paragraph 25), the “Communicable Disease Regulations for 
the District of Columbia.” 

It will be noted that nowhere in the amended complaint 
do there appear the allegations of slander identified as (a), 
(c), and (f), on pages 2 and 3 of the appellant’s brief; nor 
does the amended complaint, in alleging that appellant was 
requested to submit to a medical examination, allege that 
said examination was “to discover if she were affected with a 
venereal disease” as stated in (e) on page 3 of appellant’s 
brief. 


SUMMARY OF ARGUMENT 

The alleged defamation stated in the amended complaint is 
alleged to have been published by either the Health Officer or 
his authorized representatives while engaged in the enforcement 
of the Communicable Disease Act and Regulations, and the 
only possible basis for municipal liability is by application of 
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the doctrine of respondeat superior. However, the Health Officer | 
and his representatives acted as “public officers,” rather than asj 
agents of the municipality, while engaged in enforcement of 
the Communicable Disease Act and Regulations, for which rea¬ 
son the doctrine of respondeat superior is not applicable. Like- j 
wise, such enforcement is die exercise of functions of govern¬ 
ment and the uniform rule of law holds municipalities immune j 
from liability for torts committed during the exercise of such 
functions. 

The Supreme Court of the United States has enunciated and 
applied this doctrine of municipal immunity from liability for j 
torts committed by its employees while engaged in performance j 
of governmental functions, and, while refusing to apply the j 
doctrine to admiralty cases, has never questioned its existence 
or application to common-law cases—in fact, the Supreme Court 
has extended the scope of its application. This Court has like¬ 
wise applied and extended the doctrine. 

The immunity from liability which this doctrine grants to 
municipalities is not affected by the manner in which the torts 
occurred. 

Municipalities have been held liable for damages caused by; 
nuisances which were maintained i ncidental to the exercise of 
governmental functions, but in every such case examined the! 
nuisance existed because of action taken by the governing body 
of the municipality, and liability was never predicated upon the 
doctrine of respondeat superior. 

ARGUMENT I 

IA 

The defamatory words are alleged to have been published in thej 
course of performance of governmental functions, for torts in 
the performance of which the District of Columbia is not liable. 

Appellant states in her brief: 

«* * * These [defamatory] words were alleged to 
have been published during the course of an investi- 


i 





8 


- • • * • 

gation by the Communicable Diseases Division of the 

District of Columbia Health Department into the 
question of whether or not Appellant was affected 
with a venereal disease and in a subsequent prose¬ 
cution of Appellant by Appellee for an alleged fail¬ 
ure to comply with regulations promulgated under 
the Communicable Diseases Act of the District of Co¬ 
lumbia, (Sections 6-118, 6-119, D. C. Code, 1940 
edition).” (Appellant's Brief, p. 2.) 

The investigation to which appellant refers was one spe¬ 
cifically required of the Health Officer of the District of Co¬ 
lumbia by Section 4 of the Communicable Disease Regula¬ 
tions of the District of Columbia, which provides: 

"Section 4. Investigation of Communicable Diseases 
and Communicable Disease Carriers by the Health 
Officer, and Isolation and Quarantine of Such Cases 
and Carriers.^—(a) Upon receiving a report of the 
existence of a case, or suspected case of a communi¬ 
cable disease, or a communicable disease carrier, the 
Health Officer shall make such investigation as he 
may deem necessary for the purpose of determining 
the source of infection and for the restriction of move- 
. ment, isolation, or quarantine of such cases and car¬ 
riers, and of contacts, and to this end may enter upon 
and inspect any public or private property in the 
District of Columbia. Any person having or sus¬ 
pected of having a communicable disease, any person 
who is a communicable disease carrier, or contacts of 
such persons shall submit to an examination by the 
Health Officer for the purpose of determining the 
existence of a communicable disease or carrier. Such 
persons and contacts of such persons shall submit 
specimens of body secretions, excretions, and dis¬ 
charges for laboratory examination on request of the 
Health Officer.” (Italics supplied.) 

The prosecution to which appellant refers was one spe¬ 
cifically authorized by Section 2 of the Communicable Dis¬ 
ease Act, infra, App. p. 1. 
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All of the functions involved in the set of circumstances al¬ 
leged are governmental—adoption of regulations for the 
preservation of the public health (Weightman v. The Cor- 
• poration of Washington, 1 Black 39, 17 L. ed. 52), en- 1 
forcement of health laws and regulations ( Coates v. District 
of Columbia, 42 App. D. C. 194, writ of error dismissed 239 
U. S. 636, approved in Harris v. District of'Columbia, 256 
U. S. 650; that the prosecution of an alleged violation of 
the law, in a criminal proceeding brought in the name of the 
District of Columbia, in the Municipal Court for the District 
of Columbia, by the Corporation Counsel of the District of 
Columbia, under authority of the Communicable Disease Act, 
supra, is a governmental function, requires no citation of 
authority. Compare, Grumbine v. Mayor, etc., 2 MacA. 578 
(1876); Cooper v. O'Connor, 69 App. D. C. 100, 99 F. (2dj 
135 (1938). 

i 

The nearest case to the instant one which, can be found in 
the books is Franklin v. City of Seattle, 112 Wash. 671. 192 
Pac. 1015 (1920), which was an appeal from a judgment susj- 
taining a demurrer to the complaint. 

• - g it - . - i 

“Stripped of the usual verbiage of pleadings, the 
charge is that the city police unlawfully and without 
cause arrested plaintiff and put her in jail, and then 
turned her over to the city health officer, who made 
a blood test and falsely found that she had a certain 
disease, and kept her in jail for more than a year, 
and that all of this was done falsely, wrongfully, and 
maliciously. The question is; Do these facts state 
a cause of action against the city of Seattle? We do 
not think they do. The only direct connection the 
city had with these transactions was that it created 
the board of health and appointed its officers, and 
created the police department and made appoint¬ 
ments thereto and owned the jail. Every other thing 
was done by the health officers and the policemen. 
They, and they alone, were guilty, if any one was, of j 
all the wrong, fraud, conspiracy, and maliciousness 
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charged in the complaint. Under these facts the city 
was biit discharging a governmental duty cast on it 
by the state , and is not liable. The rule governing 
cases of this general character is tersely and clearly 
laid down in Mclllhenny v. Wilmington, 127 N. O. 
146, 37 S. E. 187, 50 LIRA 470, where it is said: 

“ ‘The nonliability of municipalities in such cases is 
based upon the ground that they are subdivisions 
of the state created in part for convenience in en¬ 
abling the state to enforce its laws in each locality 
with promptness * * * and that while enforcing those 
laws which pertain to the general welfare of the state, 
and to the people generally in all its subdivisions, the 
state acts through these subdivisions, and uses them 
and their officers as its agent for the purposes for 
which a state government is instituted and granted 
sovereign power for state purposes. * * *’ 


“While the courts are not altogether in agreement 
as to where the line should be drawn, showing when 
a municipality is and when it is not in the perform¬ 
ance of a purely governmental duty, our attention 
has not been called to a single adjudicated case , where 
the facts were similar to those involved here, which 
did not hold as we here decide. We have no doubt 
the court was right in dismissing the Case.” (Italics 
supplied.) 

IB 

The defamatory words are alleged to have been published by 
persons who were “public officers,” for whose acts the appellee 
is not responsible under the doctrine respondeat superior. 

It is the primary duty of the Health Officer to “ * * * exe¬ 
cute and enforce all laws and regulations relating to the public 
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health * * *.” Organic Act approved June 11,1878, infra, App. 
p. 1. Specifically, it is the duty of the Health Officer to in- [ 
vestigate cases and suspected cases of communicable disease 
under Section 4 of the Communicable Disease Regulations, 
infra, App. p. A-7, supra, p. 8. 

Section 1(a) of the Communicable Disease Regulations of 
the District of Columbia, infra, App. p. A-3, provides: 

“The term ‘Health Officer' means the Health Officer, ! 
Assistant Health Officer, or any person legally au¬ 
thorized to act for the Health Officer.” 1 j 

The Health Officer of the District of Columbia is a public 
officer, and not an agent, servant or employee of appellee, j 

* i 

: | 

“The essential characteristics which differentiate a [ 

public office from mere employment are said to be: j 
(1) An authority conferred by law, (2) a fixed tenure 
of office, and (3) the power to exercise some portion 
of the sovereign functions of government.” 2 Mc- 
Quillin Mun. Corp. (2nd Ed. Rev. 1939), 59. 

•• " • i 

Helvering v. Powers, 293 U. S. 214, 226. I * 

Metcalf & Eddy v. Mitchell, 269 U. S. 514, 

520, 70 L. ed. 384. |. 

Thus, the statement in appellant's brief that the defama¬ 
tory words were alleged to have been published during the 

1 This definition has legislative approval. The Act approved Aug. 8, 1946 
(Public No. 664, 79th Congress), entitled “An Act to amend the Act en¬ 
titled ‘An Act to authorize the Commissioners of the District of Columbia 
to make regulations to prevent and control the spread of communicable 
diseases,’ approved August 11, 1939,” provides in Sec. 2: 

“Sec. 2. That section 2 of the said Act approved August 11, 1939, jbe 
stricken out and in lieu thereof and by way of addition the following 
sections be inserted: 


“‘Sec. 12. Wherever the term “Health Officer” is used in this Act it 
shall mean the Health Officer of the District of Columbia his duly 
authorized agents.’ ” 

.. • ‘ . . . '■'*'*•* . a'/ . I * 

a 

I * 

! 

.1 

i 


i 

i 
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course of an investigation which the Health Officer is charged 
with the duty of making, and in the course of a prosecution 
for alleged violation of the Communicable Disease Regula¬ 
tions, shows conclusively that any tort which was committed 
was that of a public officer engaged in the performance of 
governmental functions, and not the tort of an agent, servant 
or employee of appellee. 

The effect of this distinction is stated as follows by McQuil- 
lin in his Treatise on Municipal Corporations: 

“ * * * Municipalities are liable for the negligence 
or wrongful acts of their officers, agents or servants, 
under the rule of respondeat superior, provided (1) 
the relation of master and servant exists between the 
municipality and the tort feasor; (2) the act is with- • 
in the scope of the duties of the officer, agent or serv¬ 
ant, and not ultra vires; and (3) the duty in which 
the tort feasor was engaged was a private corporate 
duty as distinguished from a governmental one . That 
is, negligence of the officers or agents of a municipal 
corporation in the exercise of its ministerial or pro¬ 
prietary functions causing injury creates municipal 
• liability under the doctrine of respondeat superior, 
however, like negligence in the exercise of its govern¬ 
mental functions, ordinarily does not constitute ac¬ 
tionable civil wrong, except where the negligence 
complained of relates to the maintenance or suffer¬ 
ance of a nuisance, or to the failure to exercise rea¬ 
sonable care in keeping its streets in proper condition 
for public travel in the-usual modes.” 6 McQuillin 
Mun. Corp. (2nd Ed. Rev. 1937), 1135-37, sec. 2823, 
and cases therein cited. (Italics supplied.) 

Here, where the words are alleged to have been published 
by the Health Officer engaged in enforcing the law, the re¬ 
lation of master and servant did not exist between that of¬ 
ficer and appellee, and the duty in which the tort feasor was 
engaged was a public and governmental one and not a pro¬ 
prietary function of appellee. The rule of respondeat superior 


does not apply. Johnson v. Somerville, 195 Mass. 370, 81 j 
N. E. 268 (1907). The same conclusion is applicable to words j 
alleged to have been published by agents of the Health Officer. I 
(Communicable Disease Regulations, Sec. 1(a), supra). Com¬ 
pare Brown v. District of Columbia, 29 App. D. C. 273, 284-5 j 
(1907). 


i 

. . . . . ,. . . . 

Appellant’s attack upon the logic and reason of the doctrine of! 
governmental function is not supported by the cases relied 
upon. 

. • r • . • , I 

• • i 

Appellant declares that the Supreme Court of the United 
States “has not been entirely unaware of the weakness of 
the doctrine of governmental function” (Appellant's Brief, p.j 
10) and relies upon a statement, quoted from City of Trenton 
v. New Jersey, 262 U. S. 182 (1923), that the basis of the dis-[ 
tinction is difficult to state and that it originated with the! 
courts. Actually, however, the whole passage in the City of\ 
Trenton case, from which appellant partially quotes, not only 
states the distinction in language which in no wise questions 
its validity, but cites with approval the case of Harris v. Dis¬ 
trict of Columbia, supra: 

“The distinction between the municipality as an 
agent of the State for governmental purposes and 
as an organization to care for local needs in a private 
or proprietary capacity has been applied in various 
branches of the law of municipal corporations. The 
most numerous illustrations are found in cases in¬ 
volving the question of liability for negligent acts or * | 
omissions of its officers and agents. See Harris v. 
District of Columbia, 256 U. S. 650, and cases cited. 

It has been held that municipalities are not liable for 
such acts and omissions in the exercise of the police 
power, or in the performance of such municipal facul¬ 
ties as the erection and maintenance of a city hall 
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and courthouse, the protection of the city's inhabi¬ 
tants against disease and unsanitary conditions, the 
care of the sick, the operation of fire departments, the 
inspection of steam boilers, the promotion of educa¬ 
tion and the administration of public charities. On 
the other hand, they have been held liable when such 
acts or omissions occur in the exercise of the power 
to build and maintain bridges, streets and highways, 
and water-works, construct sewers, collect refuse and 
care for the dump where it is deposited. Recovery 
is denied where the act or omission occurs in the 
exercise of what are deemed to be governmental 
powers, and is permitted if it occurs in a proprietary 
capacity. The basis of the distinction is difficult to 
state, and there is no established rule for the determi¬ 
nation of what belongs to one or the other class. It 
originated with the courts. .Generally it is applied 
to escape difficulties, in order that injustice may not 
result from the recognition of technical defenses 
based upon the governmental character of such cor¬ 
porations. But such distinction furnishes no ground 
for the application of constitutional restraints here 
sought to be invoked by the City of Trenton against 
the State of New Jersey. * * * ” 262 U. S. at 191-192. 
(Italics supplied.) 

Workman v. New York City, 179 U. S. 552, 45 L. ed. 214 
(1900), cited by appellant, involved admiralty jurisdiction, 
wherein the rule of governmental function was not applied. 
In Harris v. District of Columbia, supra, the Supreme Court 
held: 

“Workman v. New York City, 179 U. S. 552, is not 
applicable. The proceeding being in admiralty, 
rights and liabilities of the parties depended upon the 
maritime code and not upon local laws of New York. 
Here, common-law principles apply. * * * ” 256 U. S. 
at 654. 

The cases of The Major Reybold, 111 Fed. 414 (1901) and 
O'Keefe v. Staples Coal Company, 201 Fed. 131 (1910) were 
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decided upon the authority of Workman v. New York, supra. 

Thompson Navigation Co. v. City of Chicago, 79 Fed. 984 
(1897), cited by appellant, was decided prior to the Workman 
case, and expressly recognized the common-law principle upon 
which the District of Columbia now relies. The Court said:! 

' * ‘ 

“A firm grasp of this principle of maritime law 
clears this case of its difficulties. At common law 
the city is not liable for the negligent acts of its fire 
department, for the reason that the members of the 
fixe department are not the servants of the city in its 
corporate capacity. The negligence of the firemen, 
therefore, is not attributable to the city. But in the 
case under consideration the injury done by the ves¬ 
sel, including its crew, to the libelant, is chargeable 
to the owner, by virtue of the mere fact of owner¬ 
ship, and can be collected, directly, by seizure of the 
vessel, or, indirectly, by a suit in personam. In either 
case the liability rests, not in the relation of principal 
and agent, or master and servant, but in the bare fact 
of ownership.” Id. at 985-6. (Italics supplied.) 

. . j 

Osipoff v. City^of New York, 286 N. Y. 422, 36 N. K (2d) 
646, (1941) cited by appellant, cannot be considered as an! 
indication of dissatisfaction with the doctrine of governmental 
function because (a) the case did not involve the doctrine oi 
governmental function but turned solely upon the question 
whether the wrongful act was performed by the .agent within 
the scope of his authority as an employee of the city while 
engaged in the maintenance of the highway (a proprietary 
function), and (b) the quotation from Harper on Torts (which 
is set forth on page 11 of appellant’s brief) is only a part of 
the entire quotation from Harper appearing in the Osipoff case 
(286 N. Y. 427, 429), and these quotations are used by the 
Court of Appeals of New York in rejecting the defense that 
a municipality could not be liable for an assault by one of | 
its servants or agents because the corporation itself could notj 
commit a wrong requiring a specific intent, and (c) appellant’s 
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quotation represents Harper’s personal criticism of the rule 
of law which is set forth on pages 658-662 of his text on Torts. 

No recognition can be given to the “challenge” to the sound¬ 
ness of the rule of governmental function which appellant pur 7 
ports to find in the dissenting opinion of Mr. Justice Hitz 
in, District of Columbia v. May, 63 App. D. C. 10,. 12 (1933), 
in view of the fact that the Supreme Court of the United 
States denied certiorari, 292 U. S. 630. Moreover, that portion 
of Justice Hitz’s dissent preceding. the language quoted by- 
appellant, indicates that his criticism was actually directed 
at the extension of the doctrine of governmental immunity: 

i 

“That a municipality may be immune from suit for 
an act of negligence committed in its governmental 
capacity in the case of an emergency on a public 
street—as for the negligent driving of a fire engine re¬ 
sponding to a fire call—is one thing; but it is quite 
another to extend that immunity to a case where, as 
here, the negligence is that of an employee of the 
municipality—not himself a member of the fire de¬ 
partment—who commits the negligent act while re¬ 
turning at his leisure from a place several miles away, 
where he had been assisting in the repair of a fire 
alarm box. 

“Among the most dangerous drivers on our danger¬ 
ous streets are government drivers, and the courts 
should be slow to extend the cover of governmental 
immunity to municipal vehicles while engaged in 
non-emergency service, and forming merely a part 
of normal traffic on crowded streets.” (Italics sup¬ 
plied.) 

m 

Appellant’s claim that the doctrine of governmental immunity 
is not solidly imbedded in the law or decisions of the courts of 
this jurisdiction is without merit. 

In support of this contention appellant declares that Harris 
v. District of Columbia, supra, is the leading Supreme Court 
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case holding that the District of Columbia is not liable foil 
torts committed by its servants in the performance of a gov¬ 
ernmental function, but that the majority opinion was with¬ 
out foundation in the earlier decisions of the Supreme Court 
and of this Court, and points to the fact that 


i 


“Justices Holmes, Brandeis and Cardozo dissented.” 
(Appellant's Brief, p. 12.) I 

No reason was given by Justices Holmes, Brandeis and 
Clarke for their dissent (Justice Cardozo did not become a 
member of the Court until eleven years later), and whatever 
the basis may have been they registered no disapproval when 
the rule of municipal immunity for negligence of its employee^ 
engaged in performance of governmental functions was stated 
on the authority of the Harris case in Trenton v. New Jersey, 
262 U. S. 182, 191 (1923), supra, pp. 13-14. j 

Appellant's argument is obviously without force, in vie# 
of the cases of Jones v. District of Columbia, 51 App. D. C. 
319, 279 Fed. 188; Tillman v. District of Columbia, 58 App. 
D. C. 242, 29 F. (2d) 442; District of Columbia v. May, 6$ 
App. D. C. 10, 68 F. (2d) 755, cert, denied 292 U. S. 630; and 
Loube v. District of Columbia, 67 App. D. C. 322, 92 F. (2d) 
473, which were decided during the 25 years which have 
elapsed since the Harris case, and which applied the doctrine 
of governmental function to absolve the District of Columbia 
from liability. 

Appellant's argument (c) amounts to this: 

• . I 

I 

• ' ; •••>' ' •« - i • • ' * ■ 

1. The Harris case is the leading Supreme Court 
decision that the District of Columbia is not liable for 
torts committed by its servants in the performance 
of a governmental function. 

2. The conclusion in the Harris case is based upon 
seven local decisions, three of the Supreme Court of 
the United States and four of the Court of Appeals. 
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3. The three Supreme Court decisions and the first 
three Court of Appeals decisions either expressly 
recognize, or refuse to pass on, the liability of the 
District of Columbia for active negligence of its em¬ 
ployees engaged in governmental functions. 

4. The Coates case for the first time finds non-lia¬ 
bility on the part of the District of Columbia for 
active negligence of its employees engaged in govern¬ 
mental functions, although the District of Columbia 
cases cited therein did not so hold. 

5. Therefore, the only pertinent local case cited in 
the Harris case is the Coates case which had no foun¬ 
dation in prior cases. 

i 

1 

Appellee's reply is that this doctrine of non-liability' for 
even so-called active negligence of employees of a munici¬ 
pality engaged in performance of governmental functions was 
no new concept with the Supreme Court when it decided the 
Harris case. Nearly a year after the argument in the Harris 
case, and pending the decision therein, the Supreme Court in 
Los Angeles v. Los Angeles Gas Corporation, 251 U. S. 32, 38 
(1919) said: 

“The court reasoned and concluded that what the 
- city did was done not in its governmental capacity— 
an exertion of the police power—but in its ‘propriet¬ 
ary or quasi-private capacity' and that therefore the 
city was subordinate in right to the corporation, the 
latter being an earlier and lawful occupant of the 
field. The difference in the capacities is recognized 
and the difference in attendant powers pointed out 
in decisions of this court. VUas v. Mania, 220 U. S. 

345; Russell v. Sebastian, 233 U. S. 195; South Caro¬ 
lina v. United States, 199 U. S. 437; New Orleans Gas 
Co. v. Drainage Commission of New Orleans, 197 
U. S. 453; Vicksburg v. Vicksburg Waterworks Co., 

206 U. S. 496, 508." 
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In Hopkins v. Clemson College , 221 U. S. 636, 646 (1911), 
the Court said: 


“But an examination of the cases cited, in any re¬ 
spect similar to this, will show that they involve 
questions of liability in a suit, rather than immunity 
from suit. Most of them are actions for torts com¬ 
mitted, not by the public corporation itself, but by 
officers of the law. These public corporations were 
held free from liability in the suit, on the same 
ground that municipalities are held not to be respon¬ 
sible for the negligence of policemen, jailers, prison 
guards, firemen, and other agents performing govern¬ 
mental duties. Workman v. Mayor of New York , 179 
U. S. 556. * * * ” 

./ . ... •. * j 

Reference to the cited page (556) of the Workman case dis¬ 
closes that it consists entirely of a quotation of the reason 
assigned by the circuit court of appeals (67 Fed. 348) in hold¬ 
ing the city of New York not liable. 

Moreover, appellant's very argument was advanced in the 
petition for writ of certiorari in the Tyrrell case 2 and was the 
basis upon which the writ was originally granted. 3 Although 
the writ was later dismissed on other grounds, the opinion of 
dismissal shows that the point had been considered by the 
justices. Tyrrell v. District of Columbia , 243 U. S. 1, 3-4 
(19171. 

Now the very same justices who considered the Tyrrell 
writ rendered the decision in the Harris case. The fact that 
they held the case under advisement for 2 y 2 years after argu¬ 
ment before rendering their decision (which was unusual at 
that time) is persuasive that they had thoroughly explored 
the question. This is more strongly suggested by the refer¬ 
ence to the Workman case as not applicable (256 U. S. 650, 
654). 


2 District of Columbia v. Tyrrell, 41 App. D. C. 463 (1914). 
* 23S U. S. 614 (1915). 
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IV 

Th ere is no rule that, though the District of Columbia may be 
partially immune from liability for torts of its agents engaged 
jin the p erfo r mance of governmental functions, the District 
of Columbia is still liable for unreasonable or unnecessary ex¬ 
ertions of its governmental authority. 

Appellee must frankly confess that this portion of ap¬ 
pellant’s argument (Brief, pp. 17-20) is even more inexplicable 
than appellant’s criticism of the Harris case, supra. 

“In so far as the rule of nonliability for torts con¬ 
nected with the performance of governmental duties 
is concerned, it is immaterial that the wrongful act 
was intentional and not merely negligent, or that the 
municipality may be indicted for the wrongful act.” 

6 McQuillin, Municipal Corporations, (2nd Ed. Rev. 
1937) 1051-2, sec. 2793. 

Johnson v. Somerville, 195 Mass. 370, 81 
N. E. 268,10 LRA (ns) 715 (1907). 

Appellant cites seven cases for the proposition that 

“When the District exercises its police power in an 
unreasonable, unnecessary, or arbitrary manner, it 
may be held liable.” (Appellant’s Brief, p. 17.) 

In three of these cases municipal liability was denied. Alberts 
v. Muskegon, 146 Mich. 210, 109 N. W. 262 (because the 
only basis for the claim was “consequential injury resulting 
directly from the negligent conduct of the defendant’s agents 
* * * employed in public work for which the municipality is 
not at common law liable,” 109 N. W. at 264); Hines v. 
Charlotte, 72 Mich. 278, 40 N. W. 333, and Lydecker v. Pas¬ 
saic County, 91 N. J. L. 622, 103 Atl. 251 (because the wrong¬ 
ful act was a mere nonfeasance of the governing body of the 


municipality with respect to a governmental function). In 
three of these cases in which recovery against the municipality 
was permitted, the liability of the city was not predicated 
i upon the doctrine of respondeat superior for tortious acts of| 
servants or agents of the municipality, but the courts found[ 
that the acts complained of were directly chargeable to the! 
municipality ( Faucheux v. St. MartinviLle, 124 La. 959, 58 
So. 809; Globe v. Skute, 22 Ariz. 280, 196 Pac. 1024; Allas v.j 
Rumson , 115 N. J. L. 593, 181 AtL 175). Two of these cases 
(Faucheux v. St. MartinviUe and Globe v. Shute ) involved) 
destruction or taking of real property wherein were involved 
constitutional limitations; while in AUas v. Rumson the Court! 
held that the city had created and maintained a nuisance in) 
the form of a depressed ramp, without guard rails, beside the! 
city hall, into which plaintiff fell and sustained injuries. 

The only other case cited by appellant is Maxwell v. Miami j 
87 Fla. 107, 100 So. 147 which was an appeal from a judg¬ 
ment entered on the demurrer c£ the city, and the court, in 
reversing the judgment, commenced its opinion by saying: 

“Whether the operation of a fire department by 
the city may be technically denominated a govern¬ 
mental or a corporate function, the rule in this state 
is that a municipality is liable for injuries caused 
by negligence in not keeping its streets in a reason¬ 
ably safe condition for lawful uses, and for injuries 
caused by negligent operations or conditions upon 
the streets that amount to a nuisance/* 100 So. 
at 148. 

and concluded by considering an allegation that the Ere en¬ 
gines were habitually driven recklessly and at extremely high 
rates of speed: 

_ i 

“These allegations state a course of conduct that the 
city should have remedied to avoid a nuisance that 
endangered the lives and property of persons law¬ 
fully using the streets, and liability of the city may 
result therefrom if duly established/* 100 So. at 150. 
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The language quoted from this case on page 18 of appellant’s 
brief was merely dictum and is contrary to every other de¬ 
cision cited in this brief or which has been examined by coun¬ 
sel for appellee. ; 

c- 

t 

“In 9 A. L. R. 143, the annotator says: 

“ 'The overwhelming weight of authority is 
to the effect that a fire department, main¬ 
tained by a municipal corporation, belongs 
to the public or governmental branch of the 
municipality so as to relieve it, at least in 
the absence of statutory provision to the 
contrary, from liability for injuries to person 
or property resulting from malfeasance or. 
non-feasance connected with the mainte¬ 
nance and operation thereof/ 

“In support of the rule announced, the annotator 
cites decisions from thirty-one states, and from the 
District of Columbia. Since then the Ohio Supreme 
Court has adopted the majority rule in Aldrich v. 
Youngstown, 106 Ohio St. 342, 140 N. E. 164, 27 A. 

L. R. 1497. This rule was also recognized by the 
Supreme Court of the United States in Workman v. 

New York, 179 U. S. 552, 21 S. a. 212, 45 L. ed. 314. 

“The only case we have been referred to taking a 
contrary view is Maxwell v. Miami, 87 Fla. 107, 100 
So. 147, 33 A. L. R. 682, and the holding in that case 
is to the effect that a city operating a fire department 
is not engaged in the performance of a governmental 
function to the extent that it is exempt from liability. 
This, of course, is contrary to the decision of this 
court in Irvine v. Chattanooga, supra, and Foster v. 
Water Co., supra.” Burnett v. Rudd , 165 Tenn. 238, 

54 S. W. (2d) 718, 721 (1932). 

Appellant attempts to fit her amended complaint for 
slander and libel to the language she quotes from the Maxwell 
case by quoting from the decision of the Municipal Court of 
Appeals for the District of Columbia (39 A. (2d) 558, 562) 



which reversed her conviction of crime in the Municipal 
Court of the District of Columbia. (Appellant's Brief, pp. 
18-20.) Bearing in mind that the amended complaint in the 
case at bar charges slander and libel, we find that the “un¬ 
reasonable, unnecessary and arbitrary exercise of the police 
power of the District,” discussed by the Municipal Court of 
Appeals, had relation to “grounds for reasonable suspicion 
that appellant was infected” (Tr. p. 64), to incidence of the 
burden of proof with respect to existence of infection (Til 
p. 65), and to the lack of necessity for summary action iijt 
arresting appellant under the facts of the case (Tr. p. 65-66)j. 
Nowhere does the Municipal Court of Appeals refer to words 
published by officers of defendant as an “unreasonable, un¬ 
necessary and arbitrary exercise of the police power of the 
District;” in fact the Court there intimated that unreason¬ 
ableness might be found in the fact that 


She was not told of what disease she was suspected 
* * ” (Tr. p. 65). 


Appellant has not established that any act, alleged in the amended 
complaint to have been done by officers, agents, servants oi 
employees of appellee, amounted to the maintenance of a nui¬ 
sance by appellee. 

Appellant merely says that she has suffered an invasion 
of her personal rights (referring to the decision of the Mu¬ 
nicipal Court of . Appeals quoted by appellant) within the 
meaning of the term nuisance, defined by this Court in Dis¬ 
trict of Columbia v. Totten , 55 App. D. C. 312, 318, 5 F. (2d) 
374, 380, as: 


“A nuisance is anything that works or causes injury, 
damage, hurt, inconvenience, annoyance or discom¬ 
fort to one in the legitimate enjoyment of his reason- 
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able riots'of person or property.” (Appellant's Brief, 

P* 20*) 

Now it is true that the foregoing appears in the Totten case as a 
quotation from Joyce on Nuisance. But that definition is equally 
applicable to every injury of whatsoever nature for which the 
law allows a remedy—whether it be a tort, a breach of con¬ 
tractual right, or cause for divorce—as well as all of those 
injuries for which no remedy is allowed by law. Nor did 
this Court apply that definition literally, but applied it to an 
injury to an adjoining land-owner (in his use and enjoyment 
of the land) arising out of a permanent condition of defend¬ 
ant's land (or a continued repetition of acts amounting to a 
permanent condition) which violated the maxim sic utere tuo 
ut alienum non laedas. And in the Totten case, in discussing 
nuisance, this Court compared District of Columbia v. Tyrrell, 
41 App. D. C. 463, in these words: 

‘The inevitable conclusion to be drawn from this case 
is that, had the gas escaped from the school building, 
and continued to escape after notice, to the damage 
of an adjacent property owner, the District would 
have been held liable.” 55 App. D. C. at 315. (Italics 
supplied.) 

The reason that liability may be imposed upon a municipal 
corporation in such a case is that the wrongful condition is 
not due to the act of a “public officer”—for whose action the 
municipality cannot be held (see Argument I B, supra )—but 
is the act of the municipality itself, and the liability of the 
municipality is the same as that of an “officer” for his own 
wrongful act. 

Appellant is attempting to apply to a cause of action for 
defamation the same rules applicable to a cause of action for 
personal injury or property damage resulting from a nuisance, 
but without a proper appreciation of the rules relative to 
nuisances causing personal injury and property damage. One 


of the dearest statements of the doctrine of municipal liability 
for nuisance resulting in personal injuries or property dam¬ 
age—particularly for its reference to the decisions of this Court 
—is Pearson v. Kansas City , 331 Mo. 885, 55 S. W. (2d) 485, 
488,489 (1932): ; j 

“Upon the question raised by respondent, namely, 
the extent of the liability of a municipality for in¬ 
juries caused by the maintenance of a nuisance on the 
city's property, there is much confusion among the 
decisions. The general rule is stated in 43 C. J. 1734, 
as follows: ‘Where a municipal corporation creates 
or permits a nuisance by nonfeasance or misfeasance 
it is guilty of tort, and like a private corporation or 
individual, and to the same extent, is liable for dam- j 
ages in a civil action to any person suffering special 
injury therefrom, irrespective of the question of neg¬ 
ligence; and such liability cannot be avoided on the 
ground that the municipality was exercising govern¬ 
mental powers.' 

“However, there seems to be a distinction made in 
the authorities between a condition, which constitutes 
a nuisance, resulting in damages to adjoining prop¬ 
erty, and one resulting in personal injuries. This is 
stated in 19 R. C.. L. 1122, § 401: ‘When a piece of 
real estate belonging to a municipal corporation is 
allowed to fall into such condition as to constitute 
a nuisance to adjoining property, the corporation 
is held liable to the same extent as a private owner, 
but the exemption of municipal corporations from 
liability for personal injury in connection with the 
conduct of public and governmental functions has 
been held to extend to injuries arising from the un¬ 
safe and defective condition of public buildings and 
other public places used in connection with such func¬ 
tions, as fully as to those resulting from the neg¬ 
ligent acts of employees.' 4 

“The extent of this liability and a reason for a dis¬ 
tinction is also stated in 19 R. C. L. 1084, § 371: ‘A 


* 38 Am. Jur. 303-4, §607, 608. 
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municipal corporation as an owner of land owes the 
same obligations to the owners of neighboring land 
with respect to the use of its own, except so far as it 
has specific authority from the legislature to the con¬ 
trary, as that of any private owner of land, and it is 
accordingly well settled that if a municipal corpora¬ 
tion makes such use of its own land as to constitute 
a private nuisance at common law it is liable to the 
owner of land specially injured by such nuisance, 
without regard to the character of the use which the 
municipality is making or whether it is engaged in a 
governmental or private function. The reason un¬ 
derlying this rule , which seems to throw greater pro¬ 
tection over real estate than over personal safety, 
although it has seldom been expressed by the courts, 
is doubtless not so much the sanctity of private rights 
in real estate as that the permanent use oj real estate 
owned by a municipal corporation is a matter within 
the control and observation of the governing body 
of the corporation, and not merely of the subordinate 
officials in charge of the particular piece of property , 
so that a creation of a nuisance may fairly be called 
the act of the corporation itself, whereas the defective 
condition of public property by reason of which an 
individual suffers personal injuries is usually due to 
the negligence of an individual caretaker , for which 
the municipality may not be liable.’ 5 

“This view of municipal liability seems to 
be taken by the Court of Appeals of the District 
of Columbia, upon the decisions of which re¬ 
spondent relies. See Roth v. District of Columbia, 
16 App. D. C. 323; Palmer v. District of Columbia, 
26 App. D. C. 31, 1 L. R. A. (N. S.) 878; District of 
Columbia v. Totten, 55 App. D. C. 312, 5 F. (2d) 
374, 40 A. L. R. 1461, in which damages were al¬ 
lowed for injury to property in the neighborhood, 
from a condition permitted to exist upon public prop¬ 
erty, even though it was used in connection with gov¬ 
ernmental functions; and see Brown v. District of Co¬ 
lumbia, 29 App. D. C. 273, 25 L. R. A. (N. S.) 98, in 


s 3S Am. Jur. 357-8, § 648. 



which recovery was denied for personal injuries re¬ 
sulting from falling through an unguarded hole in a 
fire department station; see also, District of Colum¬ 
bia v. Tyrrell, 41 App. D. C. 463; (injury from defec¬ 
tive gas pipes distinguished from Ross case, supra); 
Coates v. District of Columbia, 42 App. D. C. 194; 

Jones v. District of Columbia, 51 App. D. C. 319, 

279 Fed. 188—all of which apply the doctrine of gov¬ 
ernmental function in cases involving negligence.” 
(Italics supplied.) 

' \ . , ' Vi; - • ' ■ I 

In other words, before a municipal corporation is held liable j 
as for maintaining a nuisance in connection with performance 
of governmental functions, it must first be established (ex-j 
pressly or impliedly) that the nuisance results from action 
or inaction by the municipal corporation itself rather than 
from the action or inaction of its officers, agents, servants or 
employees. 

Without further consideration of this argument it is pointed; 
out that appellant expressly avers in the amended complaint 
that the alleged activities complained of were the activities 
“of agents, servants and/or employees” of appellee, hence j. 
were not the acts of the appellee. It has already been pointed j 
out {supra, pp. 10-13) that the doctrine of respondeat superior 
does not apply to municipal corporations with respect to ac-1 
tivities involving the exercise of governmental functions. , 



Congress has expressly reaffirmed the governmental nature of | 
the functions exercised in enforcing the communicable disease 
act and regulations, and the status of persons so engaged. 

By Public Law 664, 79th Congress, approved August 8, 
1946, substantial “additions” have been made to the Com¬ 
municable Disease Act of 1939 which extend the authority! 
of the Commissioners to make regulations and of the Health 
Officer to execute them. 
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Section 3" of the Act of 1939, as amended, (infra, App.- p. 
A-2) authorizes the Health Officer to summarily apprehend 
and retrain in an institution any person whom he has reason¬ 
able cause to believe is affected with, or is a carrier of, any 
communicable disease and that by non-restraint the public 
health is likely to be endangered. Upon the state of facts out¬ 
lined in the opinion of the Municipal Court of Appeals (Tr. 
p. 58-9), had Sec. 3 then been in effect, the Health Officer 
would have been warranted, appellee submits, to direct the 
apprehension and confinement of appellant and would not 
have been restricted to the course of investigation during 
which, appellant alleges, certain defamatory words were pub¬ 
lished- Such apprehension and restraint would have been far 
more defamatory than the words alleged to have been pub¬ 
lished, yet would have been expressly authorized by law. 

Furthermore, just as the activities performed by the in¬ 
dividuals alleged in the amended complaint to have defamed 
appellant, were performed as “public officers” by reason of 
their inclusion within the definition of “Health Officer” con¬ 
tained in the Communicable Disease Regulations (infra, App. 
p. A-3), so also could those same individuals have ordered the 
apprehension and incarceration of appellant under Section 3, 
by virtue of Section 12 which reads: 

“Sec. 12. Wherever the term ‘Health Officer’ is used 
in this Act it shall mean the Health Officer of the 
District of Columbia and his duly authorized agents.” 
(Italics supplied.) 

In Section 13 Congress has declared that 

“Sec. 13. Each and every provision of this Act 
shall be construed liberally in aid of the powers vested 
in the public authorities looking to the protection of 
the public health, comfort, and welfare and not by 
way of limitation.” 
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and has thereby confirmed the conclusion reached by the 
Trial Court, in sustaining the Motion to Dismiss Appellant’s j 
Amended Complaint, that the functions being performed by j 
the individuals alleged to have defamed appellant were gov- ! 
emmental, in that such functions were an exercise of 

i 

“ * * * powers vested in the public authorities looking 
to the protection of the public health, comfort and 
welfare * * Sec. 13, supra. 

. i 

CONCLUSION | 

i 

I 

It is respectfully submitted that the decision of the Lower | 

Court should be affirmed, and the appeal should be dismissed, j 

• ' • ,v t 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, [ 

Principal Assistant Corporation Counsel, D. C., j 
Lee F. Dante, 

Assistant Corporation Counsel, D. C., 
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District Building. 


i 







STATUTES AND REGULATIONS INVOLVED 


r ./• ♦ ?• V 


Obganic Act 


That in lieu of the board of health now authorized by law, 
the Commissioners of the District of Columbia shall appoint 
a physician as health-officer, whose duty it shall be, under 
the direction of the said Commissioners, to execute and en4 
force all laws and regulations relating to the public health 
and vital statistics, and to perform all such duties as may be 
assigned to him by said Commissioners; and the board of 
health now existing shall, from the date of the appointment 
of said health officer, be abolished. (Act approved June II, 
1878, c. 180 (20 Stat. 107), Sec. 8, D. C. Code, 1940 ed. Sec. 
6 - 101 .) 


Communicable Disease Act 


Be it enacted * * * That the Commissioners of the District 
of Columbia are hereby authorized and empowered to pro¬ 
mulgate and enforce all such reasonable rules and regulations 
as they may deem necessary to prevent and control the spread 
of communicable and preventable diseases in the District of 

r T 

Columbia. 

Sec. 2. The said Commissioners are authorized to pre¬ 
scribe a reasonable penalty of fine, not to exceed $100, or of 
imprisonment, not to exceed thirty days, or both, for the viola¬ 
tion of any rule or regulation promulgated under the authority 


of this Act, and all prosecutions for violations of such rules and 
regulations shall be in the police court of the District of 
Columbia in the name of the District of Columbia upon in¬ 
formation filed by the corporation counsel of the District of 
Columbia or any of his assistants. (Act approved Aug. 11, 
1939, c. 691 (53 Stat. 1408), Secs. 1 and 2, D. C. Code, 1940 
ed. Secs. 6-118, 6-119. 

\ • yVi i f # 7 * i s' . * . 

Sec. 3. Whenever the health officer has probable cause to 
believe that any person is affected with any communicable 
disease or is a carrier of communicable disease and that the 
continuance of such person in the place where he may be likely 
to be dangerous to the lives or health of other persons, or that 
by reason of the noncooperation or carelessness of such person 
the public health is likely to be endangered, the health officer 
may by written order direct the removal by any designated 
officer or employee of the Health Department or by any mem¬ 
ber of the Metropolitan Police force of such person to and 
the detention of such person in any place or institution in the 
District of Columbia designated by the Health Officer, or any 
institution located without the District of Columbia which 
may be designated by the Health Officer and which is under 
the supervision of the government of the District of Colum¬ 
bia or any agency thereof. Such officer, employee, or mem¬ 
ber so designated in such order shall take such person into 
his custody and shall remove such person to such place or 
institution as may be designated in such order. Such officer, 
employee, or member shall immediately make known to such 
person the contents of such order, and also shall deliver to 
such person a true copy of such order. (Added by Act ap¬ 
proved Aug. 8,1946, c. 871, Pub. No. 664-79th Cong.) 


Communicable Disease Regulations for the 
District of Columbia 


0 * 


Section 1 . Definitions . —The following definitions shall ap¬ 
ply to certain words and terms used in these regulations: 

(a) Health Officer.—The term “Health Officer’ 7 means the 
Health Officer, Assistant Health Officer, or any person legally 
authorized to act for the Health Officer. 


(b) Communicable Disease.—A Communicable disease for 
the purpose of these regulations means: 


Amebiasis, including amoebic dysentery 
Ancylostomiasis (hookworm disease) 

Anthrax 

Botulism 

Chancroid 

Chicken pox (varicella) 

Cholera (Asiatic) 

Conjunctivitis, acute infectious 

(a) Ophthalmia neonatorum 

(b) Acute suppurative conjunctivitis (supprative 
conjunctivitis, pink eye) 

Diarrhea in infants under three weeks 

Diphtheria 

Dysentery, bacillary 

Encephalitis, infectious (lethargic and non-lethargic) j 
Erysipelas | 

Food poisoning or infection 
German measles (rubella or rotheln) 

Glanders 

Gonococcal infections (gonorrhea) 

Influenza 

Leprosy | 

Lymphogranuloma venereum 




Malaria 

Measles (rubella) 

Meningitis, meningococcus (epidemic cerebro-spinal 
meningitis) 

Mumps (epidemic parotitis) 

Paratyphoid fever 

Plague, bubonic and pneumonic 

Pneumonia, all forms 

Poliomyelitis (acute anterior poliomyelitis, infantile 
paralysis) 

Psittacosis (parrot fever) 

Rabies (human) 

Rheumatism (acute) 

Rocky Mountain spotted fever 
Scarlet fever (scarlatina) 

Septicemia, puerperal 

« * 

Smallpox (variola) 

Streptococcus sore throat, epidemic (septic sore throat) 

Syphilis 

Tetanus 

Trachoma 

Trichinosis 

Tuberculosis, all forms 
Tularemia 
Typhoid fever 
Typhus fever 

Undulant fever (Malta fever) 

Whooping cough (pertussis) 

Yellow fever 


(c) Communicable Disease Carrier.—A communicable dis¬ 
ease carrier means a person who harbors in his body the in¬ 
fectious agent of a communicable disease, but who, at the 



time, is apparently in good health. For the purpose these 
regulations communicable disease carrier means: 

Typhoid carrier | 

^Paratyphoid carrier 
Diphtheria carrier 

Meningococcus meningitis carrier ! 

i 

(d) Infectious Agent.—Infectious agent means a liviijtg 
micro-organism or virus capable, under favorable conditions, 
of causing a communicable disease. Infectious agent also 
means “germ,” “organism,” “micro-organism,” and "Virus.”! 

(e) Contact.—A contact means a person or animal that 
has been sufficiently near a person suffering from a communi¬ 
cable disease, a communicable disease carrier, or an animal or 
object harboring the infectious agent to make possible the 
direct or indirect transmission of the infectious agent to him . 


Section 2. Reporting of Communicable Diseases and Com¬ 
municable Disease Carriers . (a) It shall be the duty of per¬ 
sons in charge of hospitals, institutions, dispensaries, and pub¬ 
lic and private bacteriological, pathological and X-ray labora¬ 
tories, and of physicians, parents, guardians, and other per¬ 
sons in charge of, or making an examination in connection 
with persons affected with or suspected of having a communi¬ 
cable disease or being a communicable disease carrier to re¬ 
port within 24 hours the existence of such communicable dis¬ 
ease or suspected communicable disease, or communicable dis¬ 
ease carrier to the Health Officer. Such report shall be in 
writing and shall contain the full name, address, age, sex, race, 
and place of work or school of the person affected in addition 
to the name of the communicable disease, suspected disease, 
or communicable disease carrier, and the name and address 
of the physician who referred the patient or transmitted the 
specimen for examination, except in the case of chancroid, 


gonococcal infections, and syphilis the name of the person af¬ 
fected ..may be referred to by number. Whenever a physician 
elects to report by number instead of by name, he shall be 
required to keep a record of the case in question in his files 
under a corresponding number. 

It shall be the duty of physicians or other persons in charge 
of persons affected with or suspected of the following com¬ 
municable disease to report by telephone forthwith the ex¬ 
istence of such disease in addition to a report in writing. 

Anthrax 

Cholera (Asiatic) 

Diarrhea in infants under 3 weeks 
Diphtheria 

Food poisoning or infection 
Leprosy 

Plague, bubonic and pneumonic 

Poliomyelitis 

Psittacosis 

Rabies 

Scarlet fever 

Smallpox 

Typhoid fever 

Yellow fever 

(b) All public and private laboratories shall keep a record 
of findings showing evidence of communicable diseases which 
shall be available for inspection at any time by the Health 
Officer. 

(c) Duty oj Every Person to Report .—When no physician 
is in attendance it shall be the duty of every person having 
knowledge of any person afflicted with any disease apparently 
or presumably communicable, to report at once to the Health 
Department all facts in relationship to the illness of any such 
person. 



Section 4. Investigation of Communicable Diseases and 
Communicable Disease Carriers by the Health Officer, and 
Isolation and Quarantine of Such Cases and Carriers. —(a) 
Upon receiving a report of the existence of a case, or suspected 
case of a communicable disease, or a communicable disease 
carrier, the Health Officer shall make such investigation as be 
may deem necessary for the purpose of determining the source 
of infection and for the restriction of movement, isolation, 
or quarantine of such cases and carriers, and of contacts, 
and to this end may enter upon and inspect any public or 
private property in the District of Columbia. Any person hav¬ 
ing or suspected of having a communicable disease, any per¬ 
son who is a communicable disease carrier, or contacts of 
such persons shall submit to an examination by the Health 
Officer for the purpose of determining the existence of a com¬ 
municable disease or carrier. Such persons and contacts of 
such persons shall submit specimens of body secretions, ex¬ 
cretions, and discharges for laboratory examination on request 
of the Health Officer. i 


Section 5. Requirements for the Isolation or Quarantine 
of Persons Affected with Certain Communicable Diseases, 
Communicable Disease Carriers, and Contacts of Such Cases 
and Carriers . Any person affected with ophthalmia neona¬ 
torum, diphtheria, gonococcal infection, meningococcus nqen- 
ingitis, poliomyelitis, scarlet fever, syphilis (communicable), 
tuberculosis, or typhoid fever, must have a room or rooms 
for his or her exclusive use except for authorized attendants 
when giving nursing or medical care, and all infectious body 
secretions, excretions, and discharges, all eating and drinking 
utensils, and all infectious bed linen, personal linen, and gar¬ 
ments used by such person shall be disinfected. 

When, in the opinion of the Health Officer, any person who 
is affected by any of the diseases listed in this section is not 
properly isolated or quarantined in the home, or facilities are 



lacking for proper isolation or quarantine therein, or who by 
reason of his or her non-cooperation, or carelessness, in the 
opinion of the Health Office endangers the public health, such 
person shall be removed to a hospital or other place approved 
by the Health Officer. 


Section 13.— Penalty .—Any person who violates any of the 
provisions of these regulations shall, on conviction thereof, be 
punished by a fine not exceeding $100 or by imprisonment for 
not exceeding 30 days, or by both such fine and imprisonment, 
in the discretion of the court. ... 




